1

JOHNSTON WITHERS

Newsletter
Summer 2009
THE VERDICT 

Welcome to the Summer Edition of the Johnston Withers newsletter. 

If you have any queries regarding an article appearing in the newsletter, please do not hesitate to contact the nominated person.

Appearing in the Criminal Magistrates Court for the first time Unrepresented 
By Toya Nguyen

Once you have been served with a Summons to appear in the Magistrates Court to answer a charge of committing a criminal offence, then it is recommended that before your first court appearance you obtain legal advice. If you are unable to do so before your first court appearance, and if you intend to get legal advice, then you need to ask that your case be adjourned so that you can seek that advice.  Most Magistrates will agree to this, although not always.
When appearing before the Magistrate, you need to address him or her as “Your Honour”. When the Magistrate enters or leaves the Courtroom you are required to stand and bow. Some other things to note while you are in the Courtroom are:

· Turn your mobile phone off;

· No talking:

· No chewing gum;

· Dress neatly and smartly;
· No sunglasses or hats;
· And, most importantly,, be on time!
· 
Respect for the Court and Court procedure is critical
If you are intending to get legal advice then do not wait until a few days before the next court date to do so. Contact your lawyer immediately after the first court appearance. This will allow time for your lawyer to give you the appropriate advice well before the next hearing date.  Otherwise your case may be further delayed.

Who Has the Right to Choose the Place and Type of Burial of a Deceased Person?
 By Mark Jappe

A question which arises frequently when administering estates is one of who has the right to choose the place and type of burial of a deceased person.  

Thankfully Justice Heenan in the Western Australian case of Joseph v Dunn was kind enough to summarise the principles regarding this issue in five relatively easy to understand propositions which are set out below:

· If a person has named an executor in his or her Will and that person is ready, willing and able to arrange for the burial of the deceased’s body, the person named as executor has the right to do so.

· A person with the privilege of choosing how to bury the body is expected to consult with other interested family members, but it is not legally bound to do so.

· When no executor is named in the Will or there is no Will, the person with the highest right to take out letters of administration will have the same privilege as the executor in proposition one.

· The right of the surviving spouse or de facto spouse will be preferred to the right of children.

· Where two or more persons have an equally ranking privilege, the practicalities of burial without unreasonable delay will decide the issue.

While cases continue to be brought before the courts on this issue, they are almost invariably resolved in accordance with the principles outlined above.  The only situations in which there is any real likelihood of a different result being reached are those where Aboriginal traditional law and custom provide for a different result.  Although, even in these circumstances, it is more likely than not that the principles outlined in the 5 propositions above will be applied.

The best way to avoid a dispute of this kind  is to keep an up-to-date Will and express your wishes as to burial or cremation in that Will.  Depending on the types of wishes, these wishes will either be binding upon your executor or sufficiently persuasive so as to prevent any dispute between surviving loved ones.

Not So Merry Christmas
By Johnston Withers Law Clerks Josephine Battiste and Rachel White

Now that a reasonable time has elapsed since Christmas, it is safe to sneak your unwanted presents out of the house and head to the stores in search of something you actually want. 
 

Unfortunately for those with relatives displaying poor taste or judgement, you are not entitled to a refund simply because something came in the wrong size or colour.  Nor can you refund an item bought in a post-Christmas sales frenzy simply because you’ve changed your mind or found the item cheaper elsewhere. Defects that you were already informed about, or actually caused yourself, are also bars to refund rights. The only time you are entitled to a refund is when the gift has a defect, doesn’t match the description or sample provided by the trader, or was purchased for a particular purpose (relying on the trader's advice) but then doesn't do what the trader said it would. You might also have the option of simply requesting the goods be repaired, credited or replaced, depending on individual store policy.

 

To obtain a refund you are going to need proof of purchase. Fortunately, this does not always mean a receipt. If your gift-giver didn’t provide you with one you can always try borrowing their credit card statement, cheque book or provide a witness. Witnesses may includes store staff, so hopefully your gift-giver is easy to distinguish or was otherwise memorable in some way at the point of sale!
 

Many stores advertise a policy of allowing exchange of unwanted gifts. The gift-giver may have bought the item relying on that representation and you are then entitled to hold the store to that representation. If the store has no such policy, you may be stuck with your present. Try to re-gift it, or alternatively, drop better hints next year.
If all else fails, call us!
Are you a “Hoon”?

By Brooke Kennedy

The Criminal Law (Clamping, Impounding and Forfeiture of Vehicles)
Act 2007, affectionately known as the new “Hoon” laws, have drawn a lot of media attention since they were enacted.

Many share the view that delinquent and unsocial driving should be punished by way of clamping, impounding and forfeiture of vehicles.

The law however, spans much further. Police have the power to clamp vehicles upon arrest of the driver for a period of 7 days. Furthermore, an application can be made for a vehicle to be impounded for a period of 3 months upon a first conviction, 6 months upon a second conviction, and forfeiture of the vehicle for a third or subsequent conviction. These convictions have a life span of 10 years.

The cars which may be forfeited are the defendant’s own car, or, more importantly, any car that they may have been driving at the time of the alleged offending.

It is important to note that there are many obvious offences that lend themselves, upon conviction, to an application under this Act. They include:  causing death by dangerous driving, misusing a motor vehicle by way of sustained wheel spin, reckless and dangerous driving and drink and drug driving.

What many people do not realise, however, is that many other offences are included in an application of this type, ranging from simple and easily committed offences such as driving with an expired registration sticker. If the registration has been expired for over a month, the car also becomes uninsured, a further offence. Convictions for these two offences, lend themselves to an opportunity for police to apply impound the vehicle for 6 months.

Furthermore, Parliament has attempted to “crack down” on graffiti artists by including offences regarding graffiti in this legislation. 

Practically this means that if Steve, aged 13, was convicted of or expiated a graffiti offence, and then seven years later drives a car with the registration sticker expired , the police are able to make an application that his car, or maybe his parent’s car if that was what he was driving at the time, is impounded for 6 months.
If Sarah was driving her car with the registration sticker expired for over a month, she will be prosecuted for two offences. If she has a few too many drinks one night, and blows just over the limit, police are able to make an application for her car to be forfeited.

Arguably these type of offenders do not fit the description of “hoons”.  

Property Law Update

By Katherine Vincent

Recent changes in property law have put a much greater onus on real estate agents to be up front and diligent with vendors and purchasers alike when dealing with property sales.  Numerous penalties have been put in place to ensure that agents act with greater transparency.  They must carry photo ID at all times, their advertisements must include their agent registration number, and they MUST initially provide vendors with a Form R1 and R2 disclosing all benefits and costs they will be securing as an agent against the sale of the vendor's property.  
The Form R1 must be provided before the vendor agrees for the agent to sell their property.  The Form outlines the rights, duties and obligations of the agent and the vendor, including the role of the agent, the marketing plan, and the duration and termination of the sales agreement. Failure to serve the notice disentitles the agent to sales commission or to recovering related expenses (including advertising) from the vendor.

Auction conditions and procedures have also tightened considerably.

Caveats

A Caveat is an instrument that protects an existing interest in land.  A Caveat does not create an interest in the land, nor does it enhance the nature of any existing interest.  It merely protects the existing rights of the person lodging it.  A Caveat will prevent further dealing with the land without notification to the person who has lodged the Caveat. 

The registration of a Caveat is an effective way of temporarily protecting a previously unregistered interest in land in anticipation of legal proceedings.

The other purpose of registering a Caveat is to give notice to the world at large (particularly other parties who may wish to have dealings with the property) that there is an existing interest in the land, which may need to be satisfied before any further dealings with the land, can be undertaken.

In order for the Caveat to be valid, the person registering the Caveat must be able to demonstrate that he or she has an interest in the land to which the Caveat relates.  If a Caveat is registered in circumstances where an interest in the land is not able to be established, the person registering the Caveat may be liable to pay significant claims for damage to the owner of the land, especially when the Caveat has prevented dealings with the land to the detriment of the owner.  A Caveat is not an instrument to be used when trying to seek recovery of a debt in relation to a commercial or domestic dispute.  Unless there is a valid legal interest in the land itself, there is no right to register the Caveat in the first place.  
We are happy to advise clients in relation to whether or not they have an interest in a particular property, and attend to registering a Caveat on their behalf, if that is the most sensible and efficient option in all of the circumstances.

Greg Crafter AO

Johnston Withers is proud to congratulate The Honourable Greg Crafter on his receipt of an Officer (AO) in the General Division of the Order of Australia in the 2009 Australia Day honour list.

Greg received this honour for his service to the Parliament of South Australia, to education policy in the areas of curriculum development and improved opportunities for teachers, and to the community through social welfare and youth organisations.

Greg has been a Consultant of Johnston Withers since 1994 and is a valued and respected member of the firm.
Doors & Windows

The Adelaide Office of Johnston Withers says farewell and good luck to Amanda Lepoidevin who has been appointed the solicitor for Medical Panels SA, a significant appointment. Johnston Withers wishes her well and thanks her for her contribution.

Johnston Withers also congratulates Adria Doherty who has now been admitted as a Legal Practitioner. Adria has been working with Johnston Withers as a Clerk since August 2007 and looks forward to assisting clients in her role as a solicitor.   

The Victorian Bushfires

Our thoughts are with all those who have been affected by the Victorian Bushfires.

The Law Society of South Australia has an established an account to accept donations from the profession to donate to the Red Cross. Johnston Withers has also donated to this appeal.

The Victorian branch of the Australian Lawyers Alliance is providing legal assistance without charge to those affected who's legal needs are obviously many and varied at this time.
STATEWIDE/MSI

Johnston Withers has been providing legal services to the South Australian community for over 60 years. We are a member of the International MSI Legal Accounting Network worldwide as well as a member of the Statewide Legal Group.  This also includes Mason Westover Homburg (Murray Bridge), Catherine Leis (Port Lincoln) O’Briens (Berri), Voumard Lawyers (Port Pirie/Jamestown/Clare) and Ryans Lawyers (Mount Gambier), which delivers legal services to regional areas.
PLEASE NOTE: You should not act only on the basis of the material contained in this newsletter because the articles are general and may be liable to misinterpretation in particular circumstances.  Also changes to legislation occur quickly and we recommend our advice should be sought before deciding how to proceed in a legal matter.

The Lawyers at Johnston Withers are always happy to assist with any enquiries.  For further information on the material contained in this newsletter please contact Tony Kerin of our Adelaide office on (08) 82311110
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