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ARTICLE for Bowls SA
PUBLIC LIABILITY AND THE COMMON LAW

The laws which govern our community are either made by Parliament or have evolved over the centuries through the application of principles which we inherited from England after settlement, better known as the common law.

The common law from time to time has been modified by Acts of Parliament and it is that situation that exists today.

I best declare my bias about the common law of negligence as you read further.

Currently before Parliament is a Bill called “The Fair Trading (Statutes Amendment) Bill 2009”. The Bill canvasses several matters but one of the most interesting is a clause within the Bill to repeal the Recreational Services (Limitation of Action) Act 2002.  Public Liability insurance and claims in the early 2000s created a lot of controversy.

The 2002 Act would have to be one of the most useless pieces of legislation ever drafted. It was unworkable and there is a general consensus that it should be repealed.

It is not surprising that it was unworkable because the introduction of it in 2002 was a knee jerk reaction by government to insurance industry requests and allegations that there was a public liability crisis.

If you cast your mind back to the early part of this decade, you will recall newspaper articles where it was claimed that there was a public liability insurance crisis, and that public liability insurance was not available and nor were the premiums affordable.

It was said that it was caused by excessive claims payments and a judiciary and judgments which were out of touch with the community.

Nationally a panel of eminent judicial figures were appointed by the Howard Government, led by Justice Ipp to determine how to solve the public liability crisis. They were asked to assume that there was one in the first place which was caused by excessive claims payments.

History has shown that the assumed basis was never made out and was never accurate.  It is not surprising therefore that legislation based on it was of no use.

The insurance industry was in a cyclical downturn and a number of other events occurred such as 9/11 which created an environment that effected the availability of insurance and the competitive pricing of premiums.

Returning to the amending Bill to the Recreational Services Act, this Bill too provides concern in that it attempts to limit claims for damages to reckless conduct by recreational services providers and not ordinary negligent acts.  This will complicate the area further and it will take away rights from the injured where there is really no basis for doing so in the first place.

The difficulties of obtaining public liability insurance was never due to excessive awards of damages in respect of claims.  

In any event, one politician has suggested that rather than enact the amending Bill we should simply return to the common law.  This shows an appreciation of the flexibility and beauty of the common law as it adapts to changing social circumstances.  As there was no need for the original Bill there is certainly a strong argument to say there is no need for the Amending Bill.

It is still the case that some providers of recreational services (such as pony clubs and horse riding clubs) are finding it difficult to obtain insurance. There are ways to deal with that issue which does not require the diminishing rights of the injured. Mutual insurance schemes exist in a number of professions and entities although it is doubtful that any current government would want to involve itself in such a scheme.  The ability to obtain insurance and to have affordable premiums is of course an essential one. However, the legislative proposed changes will not necessarily solve those problems.

It raises many questions.  Should someone who goes bungy jumping be entitled to damages if they suffer an injury through the negligent actions of the provider of the service or should it only be in circumstances where the provider is completely reckless? Someone who is going to engage in bungy jumping should be aware of the risk but arguably the only risks they are exposing themselves to is that the risks of a reasonably competent provider of such a service. We get in airplanes and motor vehicles everyday. There are risks associated with the normal use of such modes of transport, which you would not even consider releasing providers from their obligations to provide reasonably competent services.

The other beauty of the common law is that it gives the providers of services and professions a reason to ensure safe practices. No fault schemes do not provide the same incentive.  If you make a mistake the fault scheme picks up the tab.  The evolving common law encourages innovative research in risk management policies.

The common law has resulted in risk management procedures being an entire industry of itself now.

Risk management is a good thing. The less number of people injured the better it is for the community, both in terms of their individual health, the collective health and the productivity of the community as a whole. When you are laid up with a broken leg due to someone having not done their job properly or not driven the car appropriately, you are prevented from being a productive member of the community. In the economic sense there is a significant cost to the community in respect of the rehabilitation, the claims aspect and the matter generally.

The common law of negligence has also meant big food chains have taken notice of the desire for healthier foods in light of the obesity issues. Cars are made safer because of defects that have been highlighted previously by common law actions for damages which follow. 

Too often in the past however practices existed which ignored the health of the workforce. One only has to look at the ship building industry in the 70s and the asbestos injuries over the last 60 years.  It is quite clear that in a number of cases in these areas knowledge was possessed by the employer of the effects upon the health of workers and was disregarded.  

This has meant very serious injury or death to many workers and their families.

The thought of having to be sued for neglecting someone else’s health, by breaching your duty of care as it were, by the imposition of reasonable standards saves lives and loss.

Unfortunately, the media rarely tend to focus on these aspects. An outrageous headline sells papers.  I recall the front page of a daily paper in Sydney at the height of the public liability insurance crisis (so called) to the effect that a playground had been shut down due to it.

A week or so after that headline the ABC Media Watch investigated the story and attended the Council playground.  They spoke to a couple of workers who confirmed that the playground was closed at the time but only for regular maintenance.  It had not been shut due to any public liability crisis.  

Be sure you get all the story when you make a judgment on what you read and remember that the existence of the common law of negligence does more than compensate those who suffer a loss.  It serves to improve the standards by which we live and work and imposes standards of behaviour that makes the world a safer place.

The common law of negligence including public liability as it has evolved is extraordinarily useful to the modern community.  Be very wary of those who try to take such rights away.  It has taken a long time to evolve and adapt to social need.  I hope the debate with the Amending Bill currently before Parliament finalises by leaving the common law to do its work.
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