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ARTICLE

UNBIASED OPINION

Question

We are told our Club’s Constitution has to comply with Bowls SA’s Constitution.  Why is that and what does it mean for a member club legally?

Answer
The Governance of an organization in simple terms refers to how it is run.  Any group of people with a common interest and common goals can band together usually in the form of an organization incorporated under to the Associations Incorporations Act, or forms a company pursuant to the Corporations Law of Australia.  One is a Federal Act of Parliament which governs all companies throughout the country.  A Federal arrangement was  a long time coming with a whole range of powers being given to the Commonwealth to ensure the efficient running of companies throughout Australia and indeed their operations elsewhere.  Associations Act  Legislation exist in every State and in general terms whilst varying in some respects have the same goal in mind.  

In South Australia every Club’s Constitution must comply with the Associations Incorporations Act.  It must cover a minimum of matters such as :

1. The name of the Association and its objects.

2. The powers, duties and manner of appointment of the committee of the Association.

3. The calling of and procedure of general meetings.

4. Who has the management and control of the funds and other property of the Association.

5. The manner in which the rules of the Association may be altered.

Bowls SA and its membership, namely the Clubs requires similar compliance to basic terms and provisions which are relevant to the efficient running of Bowls throughout South Australia. Indeed Bowls SA must comply with the rules that have been determined at a National Level for Bowls which is the method by which Bowls nationally operates.

Bowls SA has been the process for the last 2 years to ensure that their member Clubs Constitutions are compliant with what Bowls SA requires and also with the Associations Act.

A proforma document which may require some amendment is available from Bowls SA to facilitate this as quickly as possible. Bowls SA are hoping that by 30 June 2008 all member Clubs have undertaken this exercise.  If there is no old Constitution or the task is daunting, a meeting in accordance with the Constitution (which would normally be a full meeting of members) called a special general meeting giving notice of what is on the agenda could be called to simply delete one Constitution and replace it with another that has been circulated for consideration.  Whilst it involves some work, that may be easier than actually amending the old Constitution.

When all of the Constitutional requirements are compatible with each other and all the member Clubs are compatible with Bowls SA’s requirements to be a member, a lot of legal difficulties disappear.  In the case of a dispute, even in organizations legal questions can become quite complex if the Constitutions are not up to date in terms of complying with current laws.

The Constitution of a Bowls Club dating from 1970s or 1980s is likely to be inconsistent with many current notions of governance.  If the task is not undertaken or not completed then there is a real risk that some aspects of the Constitution are outdated and possibly invalidate some Acts taken by the Clubs themselves.  Better to take positive steps now to ensure that these issues do not arise in the future rather than to wait and see what happens when there is a dispute about aspects of your Constitution.
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